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2. Whether it was error for the trial Court to fail to grant appel¬ 
lant’s motion for summary judgment where the record showed that ap¬ 
pellant was discharged from his Civil Service position for failure to pay 
a debt, the legality of which had never been determined by a Court of 
competent jurisdiction. 
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Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States District Court 
for the District of Columbia granting the defendant-appellees 1 motion for 
summary judgment on a complaint requesting an order enjoining plaintiff- 
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appellant’s removal from his civil service position with the United States 
Government and a declaratory judgment restoring to appellant his right 
to this position. 


STATEMENT OF THE CASE 

Appellant was, prior to January 1950, a permanent Civil Service 
employee of the Department of the Army of the United States Govern¬ 
ment and entitled to the benefits of Section 14 of the Veterans Prefer¬ 
ence Act of 1944, having received an honorable disability discharge 
from the United States Army in 1918 (JA 6). On July 18, 1949, he was 
separated from this position by the Commanding Officer of the Army Depot at 
Herlong, California. Appellant appealed this action to the Secretary of 
the Department of the Army which ordered him reinstated to his former 
position effective January 3, 1950 (JA 6). Upon his return to duty, Ap¬ 
pellant was ordered to submit to an xray examination before being re¬ 
turned to housing quarters which he had formerly occupied at the depot. 
After the xray was taken, Appellant was billed for the sum of $2. 00 
by the station hospital for the cost of the xray (JA 6). Appellant ob¬ 
jected to this charge since he had been ordered fully reinstated by the 
Secretary of the Department of the Army to his former position. Not¬ 
withstanding Appellant’s objections and without any hearing to determine 
the validity of this charge, Appellant was removed from his position of 
employment on June 29, 1951. His failure to pay the $2. 00 charge was 
alleged to be a violation of a regulation of the Department of the Army 
designated Army Orders ”T” which reads in part: ”An employee who 
contracts indebtedness and then willfully without sufficient excuse or 
reason neglects or avoids payment thereon will be discharged” (JA 6, 7). 
Appellant thereafter appealed this discharge to the Civil Service Com¬ 
mission of the United States which affirmed Appellant’s separation on 
September 12, 1952 (JA 7). Immediately thereafter, Appellant brought 
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action to set aside this discharge in the United States District Court 
for the Northern District of California, Southern Division, Case No. 

32091, filed on or about September 15, 1952 (JA 7). Thereafter, in ap¬ 
proximately October 1953, this case was dismissed for lack of jurisdic¬ 
tion. Appellant being then financially destitute took steps to travel to 
the District of Columbia to institute an action here to declare his dis¬ 
charge invalid (JA 7). The present suit praying for a declaratory judg¬ 
ment declaring that Appellant's discharge from the Civil Service was 
invalid and requesting restoration to his former position as an employee 
of the Department of the Army by way of mandatory injunction and declar¬ 
atory judgment was filed on October 15, 1954 (JA 7). On July 11, 1955, 
Appellees filed a motion for summary judgment alleging that the com¬ 
plaint failed to state a cause of action and that the relief requested was 
barred by the doctrine of laches (JA 4). Appellant filed a cross motion 
for summary judgment (JA 5). Thereafter, a hearing was held on Sep¬ 
tember 15, 1955, before Judge Holtzoff who granted Appellees’ motion 
for summary judgment on the sole ground of laches in an order dated 
September 17, 1955. This appeal is taken from the order granting Ap¬ 
pellees’ motion for summary judgment (JA 9). 


STATUTES AND REGULATIONS INVOLVED 

5 USCA 863: 

Section 863. Discharge, suspension, etc., only for cause; reason 
in writing; advance notice; personal appearance; findings and recommen ¬ 
dations 

No permanent or indefinite preference eligible, who has completed 
a probationary or trial period employed in the civil service, or in any 
extablishment, agency, bureau, administration, project, or department, 
hereinbefore referred to shall be discharged, suspended for more than 
thirty days, furloughed without pay, reduced in rank or compensation, 


or debarred for future appointment except for such cause as will pro¬ 
mote the efficiency of the service and for reasons given in writing, and 
the person whose discharge, suspension for more than thirty days, fur¬ 
lough without pay, or reduction in rank or compensation is sought shall 
have at least thirty days' advance written notice (except where there is 
reasonable cause to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), stating any and all 
reasons, specifically and in detail, for any such proposed action; such 
preference eligible shall be allowed a reasonable time for answering 
the same personally and in writing, and for furnishing affidavits in sup¬ 
port of such answer, and shall have the right to appeal to the Civil Serv¬ 
ice Commission from an adverse decision of the administrative officer 
so acting, such appeal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such adverse decision: Pro¬ 
vided, That such preference eligible shall have the right to make a per¬ 
sonal appearance, or an appearance through a designated representative, 
in accordance with such reasonable rules and regulations as may be 
issued by the Civil Service Commission; after investigation and consid¬ 
eration of the evidence submitted, the Civil Service Commission shall 
submit its findings and recommendations to the proper administrative 
officer and shall send copies of the same to the appellant or to his desig¬ 
nated representative, and it shall be mandatory for such administrative 
officer to take such corrective action as the Commission finally recom¬ 
mends: Provided further, That the Civil Service Commission may de¬ 
clare any such preference eligible who may have been dismissed or fur¬ 
loughed without pay to be eligible for the provisions of section 864 of 
this title. June 27, 1944, c. 287, Section 14, 58 Stat. 390, amended 
Aug. 4, 1947, c. 447, 61 Stat. 723; 1949 Reorg. Plan No. 5, eff. Aug. 
19, 1949, 14 F.R. 5227, 63 Stat. 1067. 
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Department of the Army Orders ”T": 

" * * * An employee who contracts indebted¬ 
ness and then willfully without sufficient ex¬ 
cuse or reason neglects or avoids payment 
thereon will be discharged. * * * M (JA 6, 7) 

STATEMENT OF POINTS 

1. The District Court erred as a matter of law in applying the doc¬ 
trine of laches without any showing of negligence or dilatoriness on be¬ 
half of Appellant and without finding that the delay was unexcused or pre¬ 
judicial to Appellees. 

2. Appellant was unlawfully discharged from his Civil Service po¬ 
sition for failure to pay a debt the legality of which has never been de¬ 
termined in any hearing either administrative or judicial. 

ARGUMENT 

1. The District Court erred as a matter of law in applying the doc¬ 
trine of laches without any showing of negligence or dilatoriness on be¬ 
half of Appellant and without finding that the alleged delay was unexcused 
or prejudicial to appellees. 

The showing made by the Appellees in support of its motion for 
summary judgment was simply that a final decision of the Civil Service 
Commission was rendered on September 12, 1952, and that the complaint 
was filed in this case on October 15, 1954. Appellee thereupon stated 
that under these circumstances, plaintiff had been dilatory and that the 
doctrine of laches should apply. 

There are 4 well-established elements of the doctrine of laches: 

(1) conduct on the part of the defendant or of one under whom he claims 
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giving rise to the situation of which complaint is made and for which com¬ 
plainant seeks a remedy, (2) delay, unexcused, in asserting complain¬ 
ant’s rights, the complainant having had knowledge or notice of the defen¬ 
dant’s conduct and having been afforded an opportunity to institute a suit, 
(3) lack of knowledge or notice on the part of the defendant that the com¬ 
plainant would assert the right on which he bases his suit, and (4) injury 
or prejudice to the defendant in the event relief is accorded to the com¬ 
plainant or the suit is not held to be barred (19 Am. Jur. 343, 344). 

The record discloses that the Appellant, did not delay, but acted 
on the advice of counsel and filed an action immediately after the final 
decision of the Civil Service Commission in the United States District 
Court for the Northern District of California, Southern Division, Case 
No. 32091 (JA 7). 

This action was dismissed approximately a year later for lack of 
jurisdiction and the present suit was filed approximately 12 months after 
the decision of the California Court of the District Court (JA 7). How¬ 
ever the court below failed to give any effect whatsoever to Appellant’s 
efforts to have a judicial determination of the validity of his discharge 
and applied the doctrine of laches arbitrarily on the basis of the length 
of time which had elapsed from the final decision of the Civil Service 
Commission and the filing of the instant complaint. 

This Court has very clearly enunciated the essential prerequisites 
to the application of laches. In Major v. Shaver , 1951, 88 U.S. App. 

D. C. 148, 187 F. 2d 211, this Court reversed the District Court which 
had sustained a defense of laches saying: 

’’The court made no finding of fact, which 
would indicate that appellants delay in assert¬ 
ing their claim was either ’unexcused’ or pre¬ 
judicial to appellees. The case must therefore 
be remanded for further proceedings. ” 



7 


The present case is in exactly the same posture as was Major v. 
Shaver, supra , on review. Appellant here made a clear showing of 
diligence in prosecuting his claim. The Court below gave no weight to 
this whatsoever, but applied the doctrine of laches as summarily as 
though it were a Statute of Limitations saying in part: 

Tt With some regret the Court is of the 
opinion that it is — constrained to grant the 
defendant’s motion for summary judgment on 
the ground of laches, on the authority of Grasse 
v. Snyder , 192 F. 2d 35, decided by the Court 
of Appeals for this Circuit” (JA 13). 

The opinion in Grasse v. Snyder, supra , was not intended to flatly over¬ 
rule Wtajor v. Shaver, supra , as the District Court’s application would 
require. 

In Grasse v. Snyder, supra , the Court referred to U. S. ex rel . 
Arent v. Lane , 1919, 245 U.S. 367, 372, 395 Ct. 293, 294, 63 L. ed. 

650, and concluded that accrued salary claims and disturbance of the 
Government service require the application of laches where a public em¬ 
ployee does not move promptly for reinstatement after being discharged. 
In the present case, there is no claim for back salary. That may or may 
not be the subject of a separate action and if so, laches can then be con¬ 
sidered with respect to that separate and distinct cause of action. An 
order in favor of Appellant here would not require payment of any salary 
claims whatsoever. With respect to the second element, disturbance of 
the Government service, the record is devoid of any showing or finding 
that restoration of this Appellant to his position as a saw reconditioner 
or carpenter would disrupt the Government service. Major v. Shaver, 
supra , requires such a finding and certainly in applying an equitable 
doctrine, each case should stand on its own facts and not be subject to 
the arbitrary application of stare decisis. 
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"No absolute rule can be laid down by 
which to determine what constitutes laches 
or staleness of demand. Each case must be 
determined according to its own peculiar cir¬ 
cumstances. Since laches is an equitable doc¬ 
trine, its application is controlled by equitable 
considerations. TT Hoehn v. Crews, 1944, CCA 
10, 144 F 2d 665, aff T d 324 U.S. 200; 65S.Ct. 

600; 89 L.ed. 870. 

The period establishing laches is not one which can be measured 
out solely in days and months as though it were a statute of limitations. 
Northern Pacific Railway Company v. Boyd , 1913, 228 U.S. 482; 33 
S. Ct. 554; 57 L.ed. 931. It has been clearly held that delay unless ex¬ 
treme which works no injury or disadvantage to another is not such lach¬ 
es as will bar the rights of complainant, Turner v. Hunt , 131 Tex. 492; 
116 S.W. 2d 688; 177 A.L.R. 1066, and the Supreme Court established 
the rule that if prejudice is not occasioned to the defendant, laches is 
not applicable in Munter v. Weil Corset Co ., 1923, 261 U.S. 276; 43 
S. Ct. 347; 67 L.ed. 652. 

On the record which was made in this proceeding there is absolutely 
no showing of prejudice or disadvantage to appellee and it is clear that 
the Appellant was neither negligent nor dilatory but made every effort 
to protect his right to a judicial hearing on the validity of his discharge. 

In the case of Hoehn v. Crews, supra , the court laid down several 
principles pertinent here to the applicability of the defense of laches. 

In that case, the appellees had filed a prior action in another court 
against a bank to recover funds which had been escrowed with the bank 
and which had been embezzled and dissipated. After protracted litiga¬ 
tion, some six years later this action was filed against the directors 
and stockholders of the bank to enforce their personal liability. The 
Statute of Limitations on this action had expired. In rejecting the de¬ 
fense of laches, the Court said at p. 671: 
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"It has been held that equity will not 
consider as laches delay due to a bona fide 
effort to assert a right at law, the failure 
of which really established the right to go 
into equity; that delay pending other pro¬ 
ceedings is excusable not only where the 
termination of such proceedings was neces¬ 
sary for the ascertainment of facts or the 
establishment of rights or liabilities in¬ 
volved in the latter suit, but also where 
the former suit had a similar object but 
proved unavailing ; delay has been excused 
where plaintiff lost time by proceeding first 
against another person whom he ejected to 
be primarily liable. " (Underscoring supplied) 

The appellant here is squarely within this doctrine, having filed a 
timely action for the same relief which proved unavailing but which was 
filed on the advice of his then legal counsel. 

Appellees have relied solely upon the lapse of time to be applied 
automatically as though it were a statute of limitations. But the true test 
is whether the lapse of time has resulted in an inequity of permitting the 
claim to be enforced, an inequity which must be founded upon some change 
in the condition or relations of parties. O'Brien v. Wheelock, 1902, 184 
U. S. 450; 22 S. Ct. 354; 46 L. ed. 636. The question as to whether the 
elements of laches have been established in any particular case is a 
question of fact and calls for the exercise of sound discretion by the 
trial court. Laursen v. Q T Brien, 1937, 90 F. 2d 792. 

Two clear issues were presented to the Court below: 

1. Did the alleged delay result in any prejudice or disadvantage to 
appellees? And 

2. Was the alleged delay excused even if prejudice was shown? 

The District Court, however, arbitrarily ignored these issues and 
with no showing of prejudice and without making a finding that prejudice 
resulted, as required by Major v. Shaver, supra, sustained the defense 
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of laches. This was clearly error and reversal is required by the Major 
case. Had the Court made such a finding however, the record amply sup¬ 
ports appellant’s position that the delay was excused since appellant was 
not dilatory but acted promptly to assert his rights. Clearly equitable 
principles, control the application of an equitable doctrine, and where 
appellant has filed the action promptly even though that action may be 
unavailing it would be erroneous to find that he was negligent or dilatory. 
Hoehn v. Crews, supra . 

For these reasons, it is submitted, the judgment of the District 
Court must be reversed with instructions to overrule the defense of 
laches. 

2. Appellant herein was employed prior to 1949 as a saw re con¬ 
ditioner at the Sierra Ordinance Depot, Herlong, California. He was a 
permanent employee for the Department of the Army and entitled to the 
benefits of the Veterans Preference Act of 1944, as amended (5 U.S. C. 
Sec. 851, et seq.). On July 18, 1949, he was discharged from this po¬ 
sition by the Commanding Officer of the Army Depot at Herlong, Cali¬ 
fornia, and on appeal, the Secretary of the Department of the Army or¬ 
dered him reinstated to his former position effective January 3, 1950. 

It then became incumbent on the Department of the Army to restore Ap¬ 
pellant to his former position. Notwithstanding the plain duty of the re¬ 
sponsible officials the Commanding Officer at the Sierra Ordinance Depot 
sought to impress upon the Appellant a charge for an xray as a qualifi¬ 
cation to his restoration to housing at the Depot. Appellant contested 
the validity of the debt but was never permitted a hearing either admin¬ 
istrative or judicial to determine the validity of the debt. As is shown 
on the exhibit attached to Appellant’s affidavit in opposition to the motion 
for summary judgment (JA 8, 9) the validity of the debt was determined 
by the personnel officer of the Sierra Ordinance Depot by the following 
statement attached to a memorandum referring to the Appellant’s denial 
of liability: 


”2 October 1950 

"The debt is a just one and you are directed to initiate separation 

action. 

/s/ V. J. Leigh" (JA 9) 

The District Court held that these facts stated a cause of action, 
but erroneously denied summary judgment to appellant and granted ap¬ 
pellees’ motion for summary judgment on the ground of laches (JA 12, 

13). 

On Appeal from a summary judgment the Court of Appeals should 
view the facts from a standpoint most favorable to the Appellant and ac¬ 
cept his allegations of fact as true and assume a state of facts most 
favorable to him. 3 Barron & Holtzoff, Federal Practice and Proce ¬ 
dure, Sec. 1242. The uncontroverted record below shows that Appel¬ 
lant was discharged for failure to pay a debt and thereafter the hearing 
before the Civil Service Commission proceeded on the question of whether 
or not Appellant had wilfully refused to pay the debt without the validity 
of the debt ever having been established. This action was taken pursuant 
to Army Orders "T” which provides in relevant part: 

"An employee who contracts indebtedness and 
then wilfully without sufficient excuse or reason 
neglects or avoids payment thereon will be dis¬ 
charged. " 

That the action proceeded only the question of the nonpayment of the 
debt is evidenced by a pertinent statement in the letter dated May 7, 1952, 
addressed to Appellant's Counsel by E. Newton Steely, Acting Chairman, 
Board of Appeals and Review of the Civil Service Commission. 

”. . . The Commission’s Board of Appeals and 
Review, after careful consideration of all the 
facts and circumstances in this case including 
the statements contained in your brief of Janu¬ 
ary 8, 1952, submitted in lieu of personal hear¬ 
ing, has found that the decision of the Twelfth 
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Region was warranted and that decision, there¬ 
fore is affirmed. In arriving at this decision, 
it was considered that Mr. GurIey T s arbitrary 
refusal to liquidate his minor indebtedness to 
the Station Hospital, Herlong, California, was 
evidence of willful insubordination and penalty 
assessed by the Sierra Ordinance Depot was 
in accordance with Army Orders T. ” (R. 23) 

(Underscoring supplied) 

This court has had occasion to consider the operation of Army orders 
M T M in the case of Carter v. Forrestal, 1949, 85 U.S. App. D.C. 53, 

175 F. 2d 364, Cert. den. 338 U.S. 832, 70 S. Ct. 47, 94 L.ed. 507. 

In that case, the employee had permitted judgment to be recovered 
against him in a court of competent jurisdiction and then failed to pay 
the debt for a period of several years. In considering the validity of 
this provision of the Army regulations, this court upheld the right of 
the Department of the Army to discharge an employee for failure to pay 
a ’’lawful indebtedness”. Clearly, only a court of competent jurisdiction 
could properly determine the lawfulness or validity of the debt; there¬ 
fore, the determination by the personnel officer here without permitting 
Appellant an opportunity to appear and defend the lawfulness of the debt 
is clearly arbitrary and extends the operation of Army Orders ”T” far 
beyond the approval which this court gave in Carte r v. Forrestal, supra . 

It would be a mockery of the doctrine of due process of law and the protec¬ 
tion of employees by Civil Service regulations if an employee can be dis¬ 
charged on the basis of failure to pay a debt the validity of which is con¬ 
tested without ever having an opportunity to have a proper determination 
of the validity of the debt. To merely permit administrative agencies 
to comply with procedural requirements of removing an employee in such 
a case effectively destroys the intended protection of the Veterans Prefer¬ 
ence Act. If this practice is approved by the court and followed by the 
administrative agencies, Civil Service employees will be denied the pro¬ 
tection of the civil courts and be subject to a much more powerful sanc¬ 
tion by creditors, the threat of losing their jobs. 
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With no official history of the reason for Army Orders ”T” it is 
perhaps not inappropriate to consider as valid the reasons stated by the 
Government in its brief in Carter v. Forrestal, supra , since that brief 
is part of the official records of this court. The Government there con¬ 
tended that creditors of government employees were at a disadvantage 
since government salaries were not subject to attachment or garnish¬ 
ment. The threat of removal is, therefore, compulsion to pay lawful 
debts. Certainly there can be no quarrel with this line of reasoning. 
However, does it follow that Government employees are entitled to less 
protection than employees of private industry? Under the facts here, 
had Appellant been employed by a non-government organization, could 
his salary have been subjected to attachment or garnishment? Certainly 
not, until the debt had been properly adjudicated. Appellant is entitled 
to the same protection and the reason for Army Orders ”T” recognizes 
that it is equated with a proceeding after judgment in a civil court. 

Carter v. Forrestal, supra, while approving the validity of Army 
Orders ”T” recognizes that a regulation adopted under Section 161 of the 
Revised Statutes, 5 U.S. C. 22 may be disregarded or annulled where in 
the judgment of the court it is plainly and palpably inconsistent with law. 
That case approved the application of Army Orders ”T” in the following 
language: 

"We believe that dismissal for wilful refusal 
or negligent failure to pay lawful debts with¬ 
out sufficient excuse or reason is clearly for 
a cause that will promote the efficiency of the 
service. ” (Underscoring supplied) 

This Court construed Army Orders M T M as valid only where it ap¬ 
plied to ’lawful indebtedness”. Here the Department of the Army has 
extended the application of its regulations far beyond anything contem¬ 
plated by the court. To permit a personnel officer to determine without 
hearing, the lawfulness of a debt and then to apply this regulation, re¬ 
sulting in a discharge, by merely complying with the procedural 
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requirements on the question of whether or not the debt has been paid is 
not only arbitrary and capricious but a clear denial of due process of 
law. 

While there are many statements in a series of cases that the courts 
will only assure compliance with procedural requirements by the Admin¬ 
istrative Agencies and the Civil Service Commission in removal cases, 
this Court has left open an area of review specifically recognized in Car ¬ 
ter v. Forrestal, supra , where the Court considered the validity of Army 
Orders ”T”. The Court stated it would disregard a regulation which is 
plainly inconsistent with law. 

More recently, in Powell v. Brannan , 1952, 91 U.S. App. D.C. 

16, 196 F. 2d 871, the Court emphasized its power to go beyond review 
of procedure saying: 

’Where there has been a substantial departure 
from applicable procedures, a misconstruction 
of governing legislation, or like error going to 
the heart of the administrative determination, 
a measure of judicial relief may be accorded. ” 

The administrative error here is not only fundamental and goes to 
the heart of the administrative determination, but is palpably inconsis¬ 
tent with law. The arbitrary and unlawful manner in which the validity 
of the debt was determined invalidates the entire administrative proce¬ 
dure. The welfare and protection of all Government employees requires 
that such a regulation be limited in its application to matters adjudicated 
by courts of competent jurisdiction in proceedings governed by the rules 
of evidence and judicial procedure. 

For these reasons, it is submitted, the Appellant’s motion for sum¬ 
mary judgment should have been granted by the District Court. 
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CONCLUSION 

Wherefore, it is submitted that the judgment of the District Court 
should be reversed with directions to overrule Appellees’ defense of 
laches and to grant Appellant's motion for summary judgment. 

Respectfully submitted, 

Robert L. Ackerly 
Cafritz Building 
Washington 6, D. C. 

Attorney for Appellant 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


17 [Filed Oct. 15, 1954] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LARRY T. GURLEY 
1722 N Street, N. W. 

Washington, D. C. 

Plaintiff, 


vs. 

CHARLES E. WILSON 
Secretary of Defense 
Washington, D. C. 

and 

ROBERT T. STEVENS, 

Secretary of the Army 
Washington, D. C. 

and 

PHILIP YOUNG, President of 
The Civil Service Commission 
Washington, D. C. 

and 

GEORGE M. MOORE and 
FRED J. LAWTON, Members 
U. S. Civil Service Commission 

Defendants. 


Civil Action No. 4419-’54 


COMPLAINT FOR MANDATORY INJUNCTION REQUIRING DEFENDANTS 
TO RESTORE PLAINTIFF TO HIS CIVIL SERVICE POSITION FOR WHICH 
HE HAS BEEN WRONGFULLY DISCHARGED: FOR A DECLARATORY 
JUDGMENT FIXING AND DETERMINING PLAINTIFF’S RIGHTS TO BE 
RESTORED TO HIS FORMER CIVIL SERVICE POSITION AS A VETERANS 
PREFERENCE ELIGIBLE. 

Plaintiff, for his cause of action shows unto this Court as follows: 

1. Plaintiff is an adult citizen of the United States and a resident 
of the District of Columbia. The jurisdiction of this Court is based upon 
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a violation by the defendants of Title 5 U. S. Code, Section 851, et. seq. 

2. The defendant Charles E. Wilson, is the duly appointed acting 
and qualified Secretary of Defense of the United States and is sued in 
that capacity only. 

3. The defendant, Robert T. Stevens is the duly appointed acting 
and qualified Secretary of the Army of the United States and is sued in 
that capacity only. 

4. The defendants, Philip Young, George M. Moore and Fred J. 

18 Lawton are the sole members of the United States Civil Service 

Commission and are sued in that capacity only. 

5. The plaintiff herein was employed as a carpenter by the Depart¬ 
ment of the Army of the United States on October 28, 1944 at the Sierra 
Ordinance Depot, Herlong, California. Plaintiff served the one year pro¬ 
bationary period for permanent Civil Service status which was completed 
on October 28, 1945. On July 18, 1949 while employed in the same status 
as aforesaid plaintiff was separated from his position by the commanding 
officer of the Army Depot at Herlong California which action was appealed 
by plaintiff to the Board of Review of the United States Army which or¬ 
dered him reinstated effective January 3, 1950. Upon his return to duty 
plaintiff was ordered by the commanding officer of the Sierra Ordinance 
Depot, Herlong California to submit to an x-ray examination prior to 
being returned to government housing quarters which were available at 
the Depot. Plaintiff objected to the taking of this x-ray despite which the 
x-ray was taken at the station hospital at the Sierra Ordinance Depot. 
Subsequently the station hospital sent to plaintiff a bill for the sum of 

$2. 00 to pay for the costs of the x-ray. Plaintiff objected to the imposi¬ 
tion of the $2. 00 charge since he had been ordered reinstated after his 
prior unlawful separation from the government service and was entitled 
to be restored to his former status at no expense to himself. On June 
29, 1951 Plaintiff was removed from his permanent Civil Service status 
by action of the Department of the Army for violation of Army Orders 



"T” which reads in part: "An employee who contracts indebtedness and 
then wilfully without sufficient excuse or reason neglects or avoids pay¬ 
ment thereon will be discharged. " 

6. Despite plaintiff’s repeated requests for an independent deter¬ 
mination of the validity of the $2. 00 debt, and plaintiff’s good faith de¬ 
fenses to this debt, which was imposed by the commanding officer of the 
Sierra Ordinance Depot, plaintiff has been denied any opportunity to 
have such determination made. Plaintiff denies that this x-ray was, 

in fact, made, and the entire record of administrative proceedings in this 
matter fails to show that the alleged x-ray has ever been produced either 
19 at the hearings or upon the investigation by the Civil Service Com¬ 

mission. Although this x-ray was allegedly made for the purpose of re¬ 
storing plaintiff to permanent housing at the Sierra Ordinance Depot upon 
his prior restoration to duty, plaintiff was, in fact, never restored to 
permanent housing nor has plaintiff ever been shown the alleged x-ray 
despite his repeated requests which has been the purported cause for 
removing plaintiff from his Civil Service status and denying plaintiff his 
established retirement rights and other benefits. Plaintiff further alleges 
that he has sufficient excuse for non-payment of this alleged debt; that 
he never contracted for this alleged debt, and that he has not wilfully re¬ 
fused to pay this alleged debt, but that he has been denied a hearing on 
the merits of his defense to this alleged debt. 

7. Plaintiff has exhausted his appeals to the United States Civil 
Service Commission but in each instance the reviewing authorities includ¬ 
ing the United States Civil Service Commission assumed the legality of 
this debt and affirmed plaintiff’s separation from government service in 
accordance with Army Orders ”T" as set for above, without a proper 
determination of the justness and legality of said debt. Notwithstanding 
plaintiff is ready and able to pay the alleged debt and hereby tenders pay¬ 
ment of said debt to this Court, without admitting the legality of the debt 
nor the legality of plaintiff’s separation from government service. 

8. The action of the defendant in removing plaintiff from his Civil 
Service status with the United States Government was arbitrary and 
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capricious in that said removal was effected without proper hearing and 
determination of the validity of plaintiffs’ alleged indebtedness to the 
station hospital, Sierra Ordinance Depot, Herlong, California. This ac¬ 
tion is in violation of the Veteran’s Preference Act of 1944 as amended, 

5 USC Section 851, the provisions of which plaintiff is entitled to, as a 
Veteran’s Preference eligible. 

9. Plaintiff has exhausted all of his administrative rights of appeal 
and unless this Court grants the relief requested he will be without re- 
20 course or redress for his unlawful separation from his Civil Service 

position. 

WHEREFORE, plaintiff prays that this Court: 

1. Issue process directing the defendants to appear and answer this 
complaint. 

2. To enter an appropriate Order restoring plaintiff to his former 
Civil Service position with the United States Government. 

3. Decree a Mandatory Injunction enjoining the defendants herein 
from removing plaintiff from his former government position. 

4. And for such other and further relief as to the Court may seem 
meet and proper. 

(Signed) Larry T. Gurley 
****** 


21 [ Filed Jul. 12, 1955] 

MOTION FOR SUMMARY JUDGMENT 

Now come the defendants by their attorney, the United States Attor¬ 
ney, and move this honorable Court for a summary judgment and for rea¬ 
sons therefor aver: 

1. There is no genuine issue of material fact and defendants are 
entitled to judgment as a matter of law. 

2. The complaint fails to state a claim upon which relief may be 
granted. 


3. The complaint is barred by laches. 

4. Defendants' Exhibit I, attached hereto and made a part hereof. 

(Signed) LEO A. ROVER 

United States Attorney 

****** 

* * * * * * 

30 [Filed Aug. 9, 1955] 

CROSS-MOTION FOR SUMMARY JUDGMENT AND OPPO¬ 
SITION TO DEFENDANT’S MOTION FOR SUMMARY JUDG¬ 
MENT 

Comes now Larry T. Gurley, the plaintiff herein, by and through 
his attorney and moves this Court to deny defendant's motion for sum¬ 
mary judgment and to grant summary judgment in favor of plaintiff on 
the following grounds: 

1. Plaintiff's removal from his Civil Service Commission position 
was arbitrary and capricious and in violation of the orders of the Depart¬ 
ment of the Army under which plaintiff was removed. 

2. The defendant’s action was based upon plaintiff's refusal to pay 
a debt, the validity of which has been consistently contested by plaintiff, 
but plaintiff has never been afforded a proper hearing on this issue, rather 
the validity of the debt has been consistently, but entirely without any 
foundation, assumed by the defendant, in violation of 5 USC 853. 

3. The doctrine of laches is not applicable to this complaint and 
should not be applied by the Court in the exercise of its discretion to de¬ 
prive plaintiff of his substantial rights to reinstatement in his former 
position with retention of his seniority and retirement benefits. 

31 4. There is no genuine issue of material fact and plaintiff is en¬ 
titled to the relief prayed for in the complaint as a matter of law. 

(Signed) Robert L. Ackerly 

Attorney for Plaintiff. 


(Certificate of Service) 
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38 [Filed Aug. 9, 1955] 

AFFIDAVIT OF LARRY T. GURLEY IN SUPPORT OF PLAIN¬ 
TIFF’S CROSS-MOTION FOR SUMMARY JUDGMENT AND IN 

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY 

JUDGMENT 

Larry T. Gurley, being first duly sworn on oath, deposes and 

says: 

That he is the plaintiff in the above-entitled action; that he is 
fifty-nine (59) years of age, and since his honorable disability separa¬ 
tion from the United States Army in 1918 he has worked in various phases 
of the carpentry trade. 

That on January 3, 1950, he was restored to his permanent Civil 
Service status and his position as a "saw reconditioner” at the Sierra 
Ordnance Depot, Herlong, California, by the then Secretary of War who 
ruled that he had been unlawfully and involuntarily separated from such 
position by his superiors. 

That he had been assigned housing on the post prior to this separa¬ 
tion and was reassigned housing after his return in accordance with the 
directive that he be restored to his former position. That on February 
6, 1950, he was ordered to appear for an X-Ray at the Station Hospital 
and he did so appear. Later he received a bill for two ($2. 00) dollars 
for the X-Ray which he believed then and still believes was an improper 
and unlawful charge and in direct violation of the directive of the Secre- 

39 tary of the Army that he be restored to his former status. 

On September 15, 1950, he was served with notice of separation 
for violation of Army Orders ”T”. He replied to this by letter of Septem¬ 
ber 23, 1950, denying his liability for this debt and again on October 7, 
1950, by letter to the Commanding Officer, he requested a grievance 
hearing on the validity of this debt. The reply to this was a memorandum, 
a true copy of which is attached to this Affidavit as Exhibit "A", in which 
an employee investigated the matter and, without a hearing, the decision 
is stated on the bottom of this memorandum as follows: ”2 Oct 1950. 

The debt is a just one and you are directed to initiate separation action. 
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/s/V. J. Leigh”. At that time, Mr. V. J. Leigh was the Chief of 
Personnel at the base. At no time was a hearing held on the validity of 
this debt, but only on the question of whether affiant should be removed 
for violation of Army Orders ”T” for failure to pay it. 

Following the final decision of the Civil Service Commission on 
September 12, 1952, on the advice of counsel, affiant authorized suit 
to be filed in his behalf to correct this action, which action was filed 
on September 15, 1952, in the United States District Court for the North¬ 
ern District of California, Southern Division, Case Number 32091. In 
or about the month of October, 1953, this case was dismissed by order 
of the Court and affiant was advised that this order required him to bring 
action only in the United States District Court for the District of Colum¬ 
bia. 

Affiant was then without any funds whatsoever having been rejected 
on several applications for Civil Service employment in the San Fran¬ 
cisco area as ’’ineligible”. The only possible ground known to affiant 

upon which he could be declared ineligible was the pending appeal 
of his separation. Thereafter affiant secured such work as he could 
until he could save sufficient funds to travel to Washington, D. C., 
where he arrived in the summer of 1954. Being again without funds, 
affiant secured such work as he could and contacted two or three attor¬ 
neys and then directed his present attorney of record to file this action 
on his behalf. The complaint herein was filed on October 15, 1954, ap¬ 
proximately one year from the time that the case was dismissed in Calif¬ 
ornia. 

Affiant has stated in his complaint and states again at this time that 
if this Court should decree that the procedure under which he was separated 
was not defective, then affiant respectfully requests that this Court grant 
him an opportunity to be reinstated upon payment of the debt since he has 
had no such opportunity following a proper adjudication by competent au¬ 
thority. 

(Signed) Larry T. Gurley 
* * * * * * 



TRUE COPY EXHIBIT "A” 

29 September 1950 

TO: Civilian Personnel Officer 
FROM: Employee Relations 
SUBJECT: GURLEY, Larry T. 

1. Reference attached letter from Mr. Gurley, dated 23 Sept 50, 
investigation has been made of this obligation, and the following infor¬ 
mation obtained. 

2. The case was discussed with Mrs. Wanda Myers, dispensary 
nurse, I was advised that the $2. 00 obligation involved is the charge for 
X-ray taken at time of Mr. Gurley T s definite assignment of housing on 
the depot. Mrs. Myers stated that all employees are advised that they 
must pay for this X-ray and that they may pay in cash or if they wish, 
by payroll deduction. The obligation was incurred on 6 February 1950. 

3. Depot Memo #11, 1949 requires that all applicants and their 
dependents 12 years of age or older must have an X-ray and blood test 
before they may be definitely assigned housing on the depot; this memo 
also states that the memo is a part of the Housing Regulations. Depot 
Memo #19, 3 May 1949, also specifically states that individuals will be 
required to pay for blood tests and X-rays. 

4. It appears that the X-ray is a requirement for eligibility for 
housing, and according to information received from the Housing Office, 
all applicants are advised of this and given a copy of the Housing Regula¬ 
tions, including the memos mentioned above. 

5. In regard to Mr. Gurley’s second paragraph of letter 23 Sept 50 
there appears to be a misunderstanding so far as the X-ray being required 
as result of his absence during the time the Mobile Unit was here; Mr. 
Gurley was present at that time, and was X-rayed, film No. 22972 as 
evidenced by the attached card. 

6. In view of existing regulations, it would appear that Mr. Gur¬ 
ley’s obligation to pay the $2. 00 to the dispensary was incurred at the 
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time he applied for housing on the depot, is a just obligation, and has 
no connection with the restoration order restoring him to his position in 
civil service. 

/s/ WillaM. Utt 

Employee Relations 

2 Oct 1950 

The debt is a just one and you are directed to initiate separation 
action. 

/s/ V. J. Leigh 


42 [Filed Sept. 17, 1955] 

ORDER 

This cause having come on to be heard on the defendants’ motion 
for summary judgment and it appearing to the Court after consideration 
of the pleadings filed herein and hearing oral argument of counsel for 
the respective parties in open court that the complaint is barred by 
laches, it is this 17th day of September, 1955, 

ORDERED that the defendants' motion for summary judgment be 
and the same hereby is granted, and it is 

FURTHER ORDERED that the complaint be and the same hereby is 
dismissed. 

ALEXANDER HOLTZOFF 
JUDGE 

(Certificate of Service) 
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[Filed Nov. 15, 1955] 

TRANSCRIPT OF PROCEEDINGS 
UNITED STATES DISTRICT COURT 
For the District of Columbia 


Larry T. Gurley, 

Plaintiff 

vs. 


Civil No. 4419-54 


Charles E. Wilson, 

Secretary of Defense, et al. 

Defendants. 


September 15, 1955 

The above entitled action came on for hearing on Defendants’ mo¬ 
tion for summary judgment and on plaintiff’s cross motion for summary 
judgment, before the Honorable Alexander Holtzoff, United States Dis¬ 
trict Judge, at 10 o’clock a. m. * * * * 

MR. RAFFERTY: Plaintiff alleges in his complaint that he was 
arbitrarily discharged for failure to pay a $2 debt. 

It is our position, of course, that once the validity of the discharge 
or the cause has been determined by the various administrative agencies, 
and affirmed on appeal, the courts may not go into the merits of the 
rightness or the wrongness of the discharge but may merely determine 
whether the charges were specific in detail and whether the plaintiff had 
a proper hearing. Once those aspects have been determined then it is 
our position that the complaint no longer states a claim. 

THE COURT: Of course I think it is entirely proper for Govern¬ 
ment departments not to want to have employees who do not discharge 
their debts and I think it is proper to dismiss such a person, but here 
a $2 debt was involved, which the plaintiff disputed. Isn’t this a pretty 
extreme action to have fired him for that failure to pay a $2 debt which 
he disputed? If he disputes it he has a right to say to the alleged credi¬ 
tor, Why don’t you sue me in the Small Claims Court and I will make 
my defense. 


* * * * * * 
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4 MR. RAFFERTY: No, Your Honor. What happened in this case 
was actually that the plaintiff, some time prior to the 1951 date when he 
was discharged in this action, was previously discharged. The discharge 
there was determined by the administrative agency to be erroneous, and 
he was reinstated. 

When he was reinstated, in order to go back and live in a Public 
Housing development in California where he was employed, it was neces¬ 
sary for him to have an X-ray taken to determine that he was physically 
fit to reside in this public housing community. 

The plaintiff did have the X-ray taken and he was notified prior to 

the X-ray being taken that it was necessary for him to pay for that. 

* * * * * * 

MR. RAFFERTY: Nevertheless, Your Honor, he never paid that 
bill. He actually just didn’t pay it for a number of months, and under 
the Orders ”T”, if I may quote them, Your Honor, there was at that 
time an outstanding order of the Department of the Army which in part 
reads as follows: 

5 ’’Although the Department will not permit itself to be used 
as a collection agency it will not consider as a fit employee anyone 
who contracts a debt and then without sufficient excuse neglects to 
make payment. ” 

THE COURT: Well, yes, but everything must be construed in the 
light of reason. 

I am surprised that any Government department would dismiss an 
employee who is otherwise satisfactory, because he hasn’t paid a $2 debt. 

I think it is entirely proper to dismiss an employee who habitually 
does not pay his debts, and concerning whom the Government agency re¬ 
ceives letters from time to time, like a person who doesn’t pay his charge 
accounts in various stores, and the Department is being bothered and 
being embarrassed by receiving letters; but this is a $2 debt owing to 
the Government. I think the Government could have withheld $2 from his 
pay. 


MR. RAFFERTY: Nevertheless it is our position that the Court 
may not look into the merits of the cause for discharge. 

THE COURT: I think the complaint states a cause of action be¬ 
cause I can’t determine from the face of the complaint that the procedural 

requirements have been complied with. 

* ***** 

6 I am not going to dismiss on that ground. 

* * * * * * 

8 THE COURT: You have a point of laches. 

MR. RAFFERTY: Yes, I do, Your Honor. 

Our second point, of course, is that the plaintiff’s discharge oc¬ 
curred on the 29th of June, 1951, The Civil Service Commission, after 
the plaintiff had his appeals to the intermediate agencies, had a final 
decision from the Civil Service Commission on September 12, 1952. 

THE COURT: Two years expired. 

MR. RAFFERTY: 25 months expired thereafter before the plain¬ 
tiff filed suit. 

THE COURT: I think there is a recent decision of the Court of 
Claims on the issue of laches in these cases where they hold the plain¬ 
tiff to a considerable degree of diligence. 

****** 

10 MR. RAFFERTY: Then Grasse v. Snyder is quite a recent case 

in 192 Fed. (2d) 35. That is in our own Court of Appeals and it affirms 
the decision and cites the Arant v. Lane case therein. 

The COURT: This is the case I have in mind, the Grasse v. Snyder. 
* * * * * * 

15 MR. RAFFERTY: I would like to say this one thing regarding the 

suit filed by the plaintiff in California, prior to his coming to this court 
some 25 months later, and that is that the courts have held that the ag¬ 
grieved plaintiff must diligently, effectively, and promptly pursue his 
remedies. To do so erroneously in another court — 


15 THE COURT: With some regret the Court is of the opinion that 
it is constrained to grant the defendant's motion for sumnary judgment 
on the ground of laches, on the authority of Grasse v. Snyder, 192 Fed. 
(2d) 35, decided by the Court of Appeals for this Circuit. 

16 The Court may add that on the admitted facts the dismissal seems 
highly unreasonable, and I suggest that the United States Attorney might 
possibly see fit to advise the agency to restore the plaintiff to his em¬ 
ployment. 

He apparently is a very obstinate person, but also probably an un¬ 
educated person, and unfortunately some uneducated persons get very 
obstinate and unreasonable sometimes, but they have to earn a living, 
and if he is a good carpenter I think they ought to restore him. 

(Thereupon, the hearing was concluded.) 

(Certificate of Official Reporter) 
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No. 12,985 


COUNTERSTATEMENT OP THE QUESTIONS PRESENTED 

Appellant, a veteran, was formerly employed by the 
Department of the Army as a carpenter in the classified 
Civil Service. He brought suit for reinstatement to his 
position against the Secretary of Defense, the Secretary 
of the Army and the Chairman and Members of the Civil 
Service Commission. The suit was commenced approxi¬ 
mately two years after appellant’s discharge by the De¬ 
partment of the Army was sustained by the Civil Service 
Commission. In the opinion of appellees, the following 
questions are presented: 

1. Whether the District Court properly determined that 
the suit was barred by laches. 

2. Whether summary judgment was properly awarded 
to the Government because there was no showing that any 
of appellant’s procedural rights were violated in his sepa¬ 
ration from the service. 


(i) 
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No. 12,985 
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v. 

Charles E. Wilson, et al, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


counterstatement of the case 

This suit was begun on October 15, 1954, by the filing 
of a complaint in the District Court for a mandatory 
injunction to restore plaintiff, appellant here, “to his 
former Civil Service position with the United States Gov¬ 
ernment.” (J.A. 4). The defendants, appellees here, 
are the Secretary of Defense, the Secretary of the Army 
and the Chairman and members of the Civil Service Com¬ 
mission (J.A. 2). The complaint alleged, in substance, 
that appellant, a veteran, was removed from his position 
as a carpenter under an Army order providing for the 
discharge of any employee who contracts indebtedness 
and then wilfully without sufficient excuse or reason neg¬ 
lects or avoids payment thereon (J.A. 2-3). It was alleged 
that appellant in fact had a sufficient excuse for non¬ 
payment of the debt, that he had never contracted for the 


(l) 
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debt, that he had not wilfully refused to pay t le debt, 
and that he had been denied a hearing on the n.erits of 
his defense to the alleged debt (J.A. 3). The complaint 
also stated that appellant “is ready and able to pay the 
alleged debt and hereby tenders payment of said debt to 
this Court, without admitting the legality of the deb* nor 
the legality of plaintiff’s separation from government 
service” (J.A. 3). It appears from the exhibits in tl ‘ 
District Court that the Army removed appellant from his 
position effective June 29, 1951, as a result of charges 
preferred against him on September 15, 1950 App. 12). 1 

On July 12, 1955, appellees filed a motion for summary 
judgment on the grounds that the complaint failed to 
state a claim for relief and that the complaint was barred 
by laches (J.A. 4-5). Attached to the motion and made 
a part thereof were the decisions on appeal of the Civil 
Service Commission’s Board of Appeals and Review and 
of the Commission proper (App. 12-15). The Board’s de¬ 
cision was dated May 7, 1952, and indicates that the appeal 
before the Board was from a decision of the Twelfth 
United States Civil Service Region sustaining the action 
taken by the Army in dismissing appellant from his posi¬ 
tion (App. 12). Affirming the action taken the Board 
stated: 

The Commission’s Board of Appeals and Review, 
after careful consideration of all the facts and cir¬ 
cumstances in this case including the statements con¬ 
tained in your brief of January 8, 1952, submitted 
in lieu of personal hearing, has found that the de¬ 
cision of the Twelfth Region was warranted and that 
decision therefore, is affirmed. In arriving at this 
decision, it was considered that Mr. Gurley’s arbitrary 
refusal to liquidate his minor indebtedness to the 
Station Hospital, Herlong, California, was evidence 
of willful insubordination and penalty assessed by 

1 The symbols App. refer to the Government’s separate appendix, 
infra. The Joint Appendix, symbolized J.A., is attached to appel¬ 
lant’s brief. 
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the (Sierra Ordnance Depot was in accordance with 
Army Orders “T”. There is no indication that the 
action taken against Mr. Gurley was hasty, arbitrary, 
or capricious, and the record indicates that he was 
retained in active duty status from September, 1950 
.^ntil June 29, 1951, during which time his appeal was 
ueard through every level of grievance procedure in 
the Department of the Army to the Secretary of De¬ 
fense. The file does not indicate that as contended 
by Mr. Gurley, there was a concerted course of action 
taken against him dating from his previous restoration 
nor that his restoration was not properly effected to 
the Grade 12 position from which he was removed. 

The decision of the Commission proper, which was dated 
September 12, 1952, also upheld appellant’s dismissal and 
states in part that the reasons for his removal were proper 
and in the interest of promoting the efficiency of the serv¬ 
ice (App. 14). 

On August 9, 1955, appellant filed a personal affidavit 
in support of a cross motion for summary judgment and 
an opposition to the appellees’ motion for summary judg¬ 
ment (J.A. 6-7). This affidavit averred that on September 
15, 1952, appellant, on the advice of counsel, had brought 
suit in the United States District Court for the Northern 
District of California contesting his discharge (J.A. 7). 
This action was dismissed in October 1953, at which time 
appellant claims that he was advised that the order of 
the Court required him to bring action only in the United 
States District Court for the District of Columbia (J.A. 7). 
Appellant averred further that the present suit was brought 
on October 15, 1954, after he secured sufficient funds to 
travel to "Washington and retained an attorney (J.A. 7). 
Attached to appellant’s affidavit was a copy of a letter 
dated September 29, 1950, from an Army Employee Rela¬ 
tions Officer to the Civilian Personnel Officer setting forth 
the circumstances under which appellant’s alleged indebted¬ 
ness was incurred (J.A. 8-9). The bottom of the letter 
contains a reply dated October 2, 1950, from the Civilian 
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Personnel Officer stating: “The debt is a just one and 
you are directed to initiate separation action.” (J.A. 9). 

The District Court (Holtzoff, J.), after finding that the 
complaint was barred by laches, granted appellees’ motion 
for summary judgment and dismissed the complaint (J.A. 
9). This appeal followed. 

SUMMARY OF ARGUMENT 

A government employee must act promptly and dili¬ 
gently if he seeks to challenge his removal in the courts. 
Substantial delay in the effective enforcement of his rights 
is a complete bar to the maintenance of an action for 
reinstatement. The two year delay in this case exceeds 
any reasonable period. It is not justified either by the 
fact that the employee brought an earlier “defective” 
lawsuit, or because of any alleged poverty. The standard 
of diligence required has not been met here, and the suit 
therefore was properly held to be barred by laches. 

In any event, appellant failed to show that any of his 
procedural rights were violated in removing him from his 
position. The courts will not review the exercise of ad¬ 
ministrative judgment in determining what is cause for 
an employee’s discharge. Since no departure from the 
applicable statutes is suggested, it follows that the award 
of summary judgment to the Government may be affirmed 
on this ground as well. 

ARGUMENT 

I 

The Complaint Was Properly Dismissed for Laches Since 
Appellant Did Not Act Promptly and Diligently in Instituting 
the Appropriate Action for Restoration to Government 
Service. 

It has clearly been settled as the law that a government 
employee removed from the service must act promptly 
and diligently if he seeks the intervention of the courts. 2 

• Arant v. Lane, 249 U.S. 367, 372 (1919); Haas v. Overholser, 
— U.S. App. D.C. —, 223 F. 2d 414 (1955); Darns v. Summerfield, 
95 U.S. App. D.C. 78, 219 F. 2d 510 (1955); Wunderle v. Kimball, 
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A suit demanding restoration to duty is an appeal for 
extraordinary legal relief in the form of mandamus. Since 
the remedy is discretionary in nature, the doctrine of 
laches is plainly applicable. Arant v. Lane, 249 U.S. 367, 
371 (1919). Substantial delay in the effective enforcement 
of a complainant’s alleged rights under these circumstances 
is a complete bar to maintenance of the action. 3 

The final agency action in this case occurred September 
12, 1952, when the Civil Service Commission sustained 
appellant’s removal by the Army. The present suit -was 
not commenced until October 15, 1954, a delay in excess 
of two years. Added expense, interference with efficient 
service, and a disturbance of government operations would 
be the inevitable consequence of the forced restoration to 
duty of appellant at this late date. It is manifest, in 
addition, that during such a prolonged period, appellant’s 
position, as a carpenter must either have been filled by 
another employee or abolished. The Court appears to 
have recognized that these considerations are present in 
every such case, and comparable delays in bringing re¬ 
instatement suits consistently have been held to constitute 
laches. Arant v. Lane, supra (21 months) ; Haas v. Over- 
holser, — U.S. App. D.C. —, 223 F. 2d 414 (1955) (2 
years); Grasse v. Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 
35 (1951) (16 months); Farley v. Abetmeier, 72 U.S. App. 
D.C. 260, 268, 114 F. 2d 569 (1940) (1-3 years). Cromwell 
v. Doyle, 69 U.S. App. D.C. 215, 99 F. 2d 448 (1938), cert, 
denied, 306 U.S. 640 (2 1 /* years); Caswell v. Morgenthau, 
69 U.S. App. D.C. 15, 17, 98 F. 2d 296 (1938), cert, denied, 
305 U.S. 596 (18 months). 

Appellant’s contention that his long delay is to be en- 

91 U.S. App. D.C. 394, 201 F. 2d 707 (1952); Baxter v. Pace, 89 
U.S. App. D.C. 392, 193 F. 2d 20 (1951); Grasse v. Snyder , 89 U.S. 
App. D.C. 352, 192 F. 2d 35 (1951); Farley v. Abetmeier, 72 U.S. 
App. D.C. 260,114 F. 2d 569 (1940); Cromwell v. Doyle, 69 U.S. 
App. D.C. 215, 99 F. 2d 448 (1938), cert, denied, 306 U.S. 640; 
Caswell v. Morganthau, 69 U.S. App. D.C. 15, 17, 98 F. 2d 296 
(193S), cert, denied, 305 U.S. 596. 

3 See cases cited note 2, supra. 




tirely excused because of “special circumstances” is with¬ 
out merit. The bringing of a defective lawsuit was ex¬ 
pressly rejected as an excuse for laches in Baxter v. Pace, 
S9 U.S. App. D.C. 392, 394-395, 193 F. 2d 20 (1950). Cf. 
also, Grasse v. Snyder, supra, 89 U.S. App. D.C. at 353. 
A party’s alleged poverty or pecuniary embarrassment 
likewise is “not a sufficient excuse for postponing the 
assertion of his rights”. Leggett v. Standard Oil Co., 
149 U.S. 287, 294 (1893). Neither “poverty”, “illiteracy”, 
or “ignorance of the law”, “nor all of them combined 
will avail as an excuse for laches”. Levis v. Kengla, S 
U.S. App. D.C. 230, 239 (1896), affirmed on other grounds, 
169 U.S. 234. It is clear that no “special circumstances” 
exist here to remove the bar of laches. 

The case of Major v. Shaver, 88 U.S. App. D.C. 148, 187 
F. 2d 211 (1951), heavily relied upon in appellant’s brief, 
is not at all in point. The case did not deal with govern¬ 
ment employment, but involved a suit to compel conveyance 
of land and for an accounting. A family relationship 
existed between the various parties involved, and a joint 
interest in the property was claimed. The Court pointed 
out that in such cases, the “utmost leniency” is allowed, 
and that the “same degree of diligence is seldom required”. 
Id. 88 U.S. App. D.C. at 149. The cases already discussed 
establish that no such doctrine is applicable to employee 
discharge litigation. The complete difference in the rela¬ 
tionship between the parties and the relief sought in the 
Major case and in the instant case, only emphasizes the 
reasonableness of applying a much stricter standard of 
diligence here. 

The Major case suggests another factor supporting the 
application of laches to this suit. The Court’s opinion in 
the Major case points out that the statutory period for 
the recovery of land in West Virginia (the situs of the 
land there involved) is ten years. Id., 89 U.S. App. D.C. 
at 149 note 2. There are of course no statutory provisions 
for review of decisions of the Civil Service Commission 
in employee discharge cases, and hence no period of limita- 
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tions for suits of this nature is anywhere specified. In 
other fields, however, where judicial review of agency action 
is allowed by statute, Congress has consistently provided 
only thirty to sixty days for bringing the appropriate 
action. See e.g. 5 U.S.C. $ 118 (k) (1952) (30 days allowed 
to petition for review of Civil Service Commission’s de¬ 
cisions in certain Hatch Act cases); 5 U.S.C. ■§ 1034 (1952) 
(60 days allowed for review of Federal Communications 
Commission, Federal Maritime Board and other agency 
orders). Using these statutory periods as a standard, 
as is proper, 4 it again is clear that appellant’s two year 
delay in bringing the present suit was fatal. 

II 

The Judgment of the District Court Should Also Be Affirmed 
Because There Was No Showing That Any of Appellant’s 
Procedural Rights Were Violated in His Removal from the 
Service. 

The discussion under Argument I establishes that the 
District Court was correct in awarding summary judg¬ 
ment to appellees because of appellant’s laches. We will 
now show that the judgment of the District Court also 
must be affirmed because appellant’s complaint does not 
state a claim for relief. 

In substance, appellant’s complaint is that his discharge 
was arbitrary because allegedly based on a refusal to pay 
a debt which he did not owe. Assuming these allegations 
to be true, the contention appears to be that an executive 
agency should not discharge an employee for refusing to 
pay a debt until the validity of the debt has been judicially 
determined. Allegations of this sort are inadequate as 
a predicate for relief because they raise no justiciable issue. 
The determination to discharge an employee for refusal 
to pay an X-Ray fee, which is what the indebtedness here 
involves, is a matter for the executive department, and 
the nature of the determination obviously is not dependent 
on whether or not the executive policy is to require prior 


* See 19 Am. Jur., Equity § 500. 





judicial consideration of the indebtedness. In either case, 
what is involved is a judgment as to whether the employee’s 
conduct is a cause for his discharge. The administrative 
decision on this issue by “the final authority designated 
by Congress to rule upon his discharge ... is not sub¬ 
ject to judicial review”. Carter v. Forrestal, 85 U.S. App. 
D.C. 53, 54, 175 F. 2d 364 (1949). 

Carter v. Forrestal is only one of a long line of cases 
in which this Court has recognized that courts cannot 
review the action of executive officials in dismissing execu¬ 
tive employees except to insure compliance with statutory 
requirements. 5 In these cases, the Court has explained 
that there are no provisions for judicial review of the 
action of the executive department in removing employees 
from government service, and that the only basis for 
judicial intervention, therefore, is a complaint establishing 
a claim for mandamus or mandatory injunction. Since 
these writs are limited to cases in which there has been 
a violation of a clearly stated and mandatory statutory 
duty, they never are available where matters of judgment 
or discretion are involved. Accordingly, it is abundantly 
clear that the Court is not a proper forum for reviewing 
the personnel decisions of the Executive Department. In 


5 Keyton v. Anderson, — U.S. App. D.C. —, — F. 2d — (No. 
12737, decided January 19, 1956); Benenati v. Young, 95 U.S. App 
D.C. 120, 220 F. 2d 383 (1955); Williams v. Cravens, 93 U.S. App. 
D.C. 380, 210 F. 2d 874 (1954); Ward v. Anderson, 93 U.S. App. 
D.C. 156, 158, 208 F. 2d 48 (1953); Kohlberg v. Gray, 93 U.S. App. 
D.C. 97, 98, 207 F. 2d 35 (1953), cert, denied, 346 U.S. 937; Poxcell 
v. Brannan, 91 U.S. App. D.C. 16, 196 F. 2d 871 (1952); Deviny v. 
Campbell, 90 U.S. App. D.C. 171, 175, 194 F. 2d 876 (1952); 
Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F. 2d 46 (1950), 
affirmed, 341 U.S. 918; Levy v. Woods, 84 U.S. App. D.C. 138. 139* 
171 F. 2d 145 (1948); Friedman v. Schwellenbach, 81 U.S. App. 
D.C. 365, 368, 159 F. 2d 22 (1947), cert, denied, 330 U.S. 838; 
Hammond v. Hull, 76 U.S. App. D.C. 301, 306-307, 131 F. 2d 23 
(1942), cert, denied, 318 U.S. 777; Levine v. Farley, 70 U.S. App. 
D.C. 381, 386, 107 F. 2d 186 (1940). cert, denied, 308 U.S. 622; 
Taylor v. Taft, 24 U.S. App. D.C. 95 (1904), appeal dismissed. 203 
U.S. 461. 
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the language of the Court’s opinion in Kofilberg v. Gray, 
93 U.S. App. D.C. 97, 98, 207 F. 2d 35 (1953), cert, denied, 
346 U.S. 937: “It is not for us to say whether the Com¬ 
mission’s finding is correct; ‘where action is taken in re¬ 
moving from office an employee * # * in accordance 

with the requirements of the statute relating thereto 
• • # a court of law has no jurisdiction to inquire 
into the guilt or innocence of the employee as to the 
charges upon which he w’as removed’ ”. 6 

Since no violation of a statutory duty is shown or even 
suggested in this case, it follows that appellant’s com¬ 
plaint failed to state a claim for relief. 

conclusion 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Milton Eisenberg, 
Assistant United States Attorneys. 


6 Quoting in part from Leiine v. Farley. 70 U.S. App. D.C. 3S1, 
386. 107 F. 2d 186, 191 (1940), cert, denied , 308 U.S. 622. 





APPENDIX 


[Certification] 

I certify that the attached photostats are true copies 
of correspondence in the case of Larrv T. Gurley in his 
appeal under Section 14 of the Veterans’ Preference Act 
of 1944, as amended, that the letter dated May 7, 1952, 
signed by the Acting Chairman of the Board of Appeals 
and Review represents a decision of said Board, and that 
the letter of September 12, 1952, signed by the Chairman 
of the Board of Appeals and Review, by direction of the 
Commission, represents a final decision of the three Com¬ 
missioners; and that I have legal custody, of such corre¬ 
spondence. 

William C. Hull, 

Executive Assistant to the Commissioners, 
United States Civil Service Commission, 

Washington, D. C. 

December 28, 1954. 

Copy 
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[Decision of Board of Appeals and Review] 

May 7, 1952 

Mr. Henry C. Todd 

Todd and Todd 

Attorneys at Law 

Suite 501-506 

625 Market Street 

San Francisco 5, California 

Dear Mr. Todd: 

Reference is made to the appeal in behalf of Mr. Larry 
T. Gurley under Section 14 of the Veterans’ Preference 
Act of 1944 from the decision of the Twelfth U. S. Civil 
Service Region sustaining the action taken by the Depart¬ 
ment of the Army, Sierra Ordnance Depot, Herlong, Cali¬ 
fornia, in separating him from the position of Carpenter, 
effective June 29, 1951 as a result of charges preferred 
against him on September 15, 1950. 

The decision of the Twelfth Region was based on the 
considerations set forth in its memorandum of September 
14, 1951, copy of which was furnished you. 

The Commission’s Board of Appeals and Review, after 
careful consideration of all the facts and circumstances in 
this case including the statements contained in your brief 
of January 8, 1952, submitted in lieu of personal hearing, 
has found that the decision of the Twelfth Region was war¬ 
ranted and that decision, therefore, is affirmed. In arriv¬ 
ing at this decision, it was considered that Mr. Gurley’s 
arbitrary refusal to liquidate his minor indebtedness to 
the Station Hospital, Herlong, California, was evidence 
of willful insubordination and penalty assessed by the 
Sierra Ordnance Depot was in accordance with Army 
Orders “T”. There is no indication that the action taken 
against Mr. Gurley was hasty, arbitrary, or capricious, 
and the record indicates that he was retained in active 
duty status from September, 1950 until June 29, 1951, 
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during which time his appeal was heard through every 
level of grievance procedure in the Department of the 
Army to the Secretary of Defense. The file does not indi¬ 
cate that, as contended by Mr. Gurley, there was a con¬ 
certed course of action taken against him dating from his 
previous restoration nor that his restoration was not prop¬ 
erly effected to the Grade 12 position from which he was 
removed. 

In accordance with the Commission’s Rules and Regu¬ 
lations pursuant to further appeals under Section 14 of 
the Veterans’ Preference Act of 1944, no further con¬ 
sideration will be given this case unless new and material 
evidence is submitted. 

Very respectfully, 

ENS 5-2-52 
Acting Chairman, 
Board of Appeals and Review. 
cc: Mr. Larry T. Gurley HCB 5-2-52 

320 Valencia Street 
San Francisco, California 

cc: Director of Civilian Personnel E. B. G. 5-7 
Department of the Army 
Washington 25, D. C. 
cc: Commanding Officer 
Sierra Ordnance Depot 
Herlong, California 
cc: Twelfth Region 
cc: Service Record Division 
DOB 2/14/96 
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[Decision of the Civil, Service Commission] 
September 12, 1952 


Mr. Henry C. Todd 

Todd and Todd 

Attorneys at Law 

Suite 501-506 

625 Market Street 

San Francisco 5, California 

Dear Mr. Todd: 

Further reference is made to your appeal to the Com¬ 
missioners of May 21, 1952 in behalf of Mr. Larry T. 
Gurley, under Section 14 of the Veterans’ Preference Act 
of 1944, as amended, from the decision of the Commission’s 
Board of Appeals and Review sustaining the action taken 
by the Department of the Army, Sierra Ordnance Depot, 
Herlong, California, in separating Mr. Gurley from the 
position of Carpenter, effective June 29, 1951, as the result 
of charges. 

Careful consideration was given to the entire file in this 
case, including representations made in your letter of May 
21, 1952 on Mr. Gurley’s behalf. It is the decision of the 
Commissioners that Mr. Gurley’s removal from the Sierra 
Ordnance Depot for the reasons stated in the letter dated 
May 31,1951 from the Department of the Army’s Grievance 
Board and the letter dated June 25, 1951 from the Com¬ 
manding Officer of the Sierra Ordnance Depot, both ad¬ 
dressed to Mr. Gurley, was a proper one and in the interest 
of promoting the efficiency of the service. The previous 
decisions of the Twelfth U. S. Civil Service Regional Office 
and the Board of Appeals and Review of the Commission 
are therefore affirmed. 
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By direction of the Commission: 

Sincerely yours, 

John E. Blann, 

Chairman, 

Board of Appeals and Review. 

cc: Me. Larry T. Gurley 
cc: Director of Civilian Personnel 
Department of the Army 
Washington 25, D. C. 
cc: Commanding Officer 
Sierra Ordnance Depot 
Herlong, California 
cc: Twelfth Region 
cc: Service Record Division 
DOB 2/14/96 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 

Voted States Court of Appeals 

„ T , FOr fife 

No. 12,985 District of Columbia Circuit 

Larry T. Gurley, fitEfruftl L 2 0 1956 
Charles E. Wilson, et al., appellees 
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PETITION FOR REHEARING 

The Court says in its per curiam decision in this case 
that the doctrine of laches may be applicable “But the 
record lacks findings as to the particulars upon which the 
court relied when appellees’ motion for summary judgment 
was granted on that ground.” We believe that the pro¬ 
nouncement in the Court’s opinion is in conflict with well 
recognized precedents. We respectfully request that the 
case be reheard before the original panel. 

This case was decided in the District Court on cross 
motions for summary judgment under Rule 56 of the Fed¬ 
eral Rules of Civil Procedure. There is no provision in 
this Rule or any other for stating “Any findings as to the 
particulars upon which the court relied” in granting sum¬ 
mary judgment. On the contrary since 1946, Rule 52(a) 
has expressly provided that “Findings of fact and con¬ 
clusions of law are unnecessary on decisions of motions 
under Rule 12 or 56 ... .” A study of the cases and 
the leading treatise on this subject reveals that, “There 
is no necessity for fact finding where facts are not in issue 
and summary judgment presupposes that there are no 
triable issues of material fact.” Moore’s Federal Practice 
56.02 [11] (2d ed. 1953). This Court squarely subscribed 


( 1 ) 
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to this principle in Simpson Brothers v. District of Colum¬ 
bia, 85 U. S. App. D. C. 275, 279-280, 179 F. 2d 430 (1949), 
cert, denied, 70 S. Ct. 350. See also Dulansky v. lowa- 
lllinois Gas and Electric Co., 191 F. 2d 8S1, 833 (Sth Cir. 
1951); Lindsey v. Leary, 149 F. 2d S99, 902 (9th Cir. 1945). 1 

In addition, the Court’s decision appears to deviate from 
other decisions in this jurisdiction. In not one of the 
numerous cases in which this Court has upheld the applica¬ 
tion of laches in suits of this nature does it appear that 
the district court made “findings as to the particulars upon 
which the court relied’’. On the contrary, laches has been 
invoked even in cases in which the decision in the district 
court was on another ground. Dixon v. American Tele¬ 
phone & Telegraph Co., 159 F. 2d 863 (2d Cir. 1947). 

The facts in the instant case are not in dispute. The 
Government has never denied either plaintiff’s poverty or 
the fact that he brought an earlier defective lawsuit. What 
the Government has asserted is that as a matter of law 
neither a party’s poverty or the bringing of an ineffective 
lawsuit can serve as a justification for a two-year delay in 
bringing a proper action. In this assertion the Government 
is directly supported by Baxter v. Pace, 89 U. S. App. D. C. 
392, 394-395,193 F. 2d 20 (1950); Grasse v. Snyder, 89 U. S. 
App. D. C. 352, 353, 192 F. 2d 35 (1951); Leggett v. Stand¬ 
ard Oil Co., 149 U. S. 287, 294 (1893), and Levis v. Kengla, 
8 App. D. C. 230, 239 (1896), affirmed on other grounds, 169 
U. S. 234. The plaintiff for his part has never denied either 
in his complaint or in the affidavit in support of his cross 
motion for summary judgment that the Government will be 
prejudiced by an order requiring reinstatement. It is the 


1 Moreover, the courts have consistently held that the absence of 
findings of fact even when required is no ground for reversal. 
Hurwitz v. Hurwitz, 78 U.S. App. D.C. 66, 69, 136 F.2d 796 (1943); 
Goodacre v. Paragopoulos, 72 U.S. App. D.C. 25, 27, 110 F.2d 716 
(1940); Rossiter v. Vogel, 148 F.2d 292 (2d Cir. 1945). Cf. also, 
Burman v. Lenkin Construction Co., 80 U.S. App. D.C. 125, 149 
F.2d 827 (1945). 
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Government’s position that such prejudice will be presumed 
in a case of this nature, and in this position the Government 
is directly supported by Arant v. Lane, 249 U. S. 367, 372 
(1919); Grasse v. Snyder, supra; and Caswell v. Morgen¬ 
tium, 69 U. S. App. D. C. 15, 17, 98 F. 2d 296 (1938), cert, 
denied, 305 U. S. 596. In Arant v. Lame, the Supreme Court 
said that a delay of two years in the effective assertion of 
a claim for reinstatement “ must necessarily result in 
changes in the branch of the service to which he was 
attached . . . In Grasse v. Snyder, the Court said 
“the position in question was one which obviously required 

and received a replacement.” In Caswell v. Mor- 

gentlimi, the Court said . we must assume that the 
present employees in the Department in question are all 
who are necessary to do the work. ...” (Italics added.) 

We believe that the opinion in the instant case establishes 
an unfavorable precedent in summary judgment proceed¬ 
ings and cannot fail to raise serious procedural questions in 
similar future district court cases. The precedents discussed 
above clearly establish that in an appropriate case the 
defense of laches can be disposed of by summary judgment. 
There can be no doubt but that this case was an appropriate 
one for summary disposition since, as both parties agreed 
in their cross motions for summary judgment, there was 
no genuine issue as to any material fact. If there had been 
such issues with regard to laches, summary judgment would 
not have been appropriate either with or without findings 
of fact. What remained here 'was a question of law as to 
whether the prejudicial delay shown by the undisputed facts 
barred the complaint despite the plaintiff’s excuses. In 
holding in favor of the Government on this issue the Dis¬ 
trict Court was clearly right. This Court on the record 
before it can determine this same issue without remanding 
the case for “findings as to the particulars upon ■which the 
court relied.” 


Wherefore, it is respectfully submitted that this motion 
for a rehearing should be granted, the previous judgment 


and opinion of the Court vacated, and judgment entered 
affirming the judgment of the District Court. 

(S.) Oliver Gasch, 

United States Attorney. 

(S.) Lewis Carroll, 

Assistant United States Attorney. 

(S.) Milton Eisenberg, 
Assistant United States Attorney. 

CERTIFICATE OF GOOD FAITH 

It is hereby certified that the petition is presented in good 
faith and not for delay. 

(S.) Milton Eisenberg, 
Assistant United States Attorney. 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Petition for 
Rehearing has been mailed to attorney for appellant, 
Robert L. Ackerly, Esq., Cafritz Building, Washington, 
D. C., this 15th day of June, 1956. 

(S.) Milton Eisenberg, 
Assistant United States Attorney. 
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Appellees. 


The Court says in its per curiam decision in this case that 
the doctrine of laches may be applicable "But the record lacks findings 
as to the particulars upon which the court relied vhen appellees ? 
motion for summary judgment was granted on that ground." We believe 
that the pronouncement in the Court’s opinion is in conflict with 
well recognized precedents. We respectfully request that the case 
be reheard before the original panel. 

This case was decided in the District on cross motions 
for summary judgment -under Rule 56 of the Federal Rules of Civil 
Procedure. There is no provision in this Rule or any other for 
stating "Any findings as to the particulars upon which the court 
relied" in granting summary judgment. On the contrary since 1946, 

Rult 52(a) has expressly provided that "Findings of fact and conclus¬ 
ions of law are unnecessary on decisions of motions under Rule 12 or 
56 ... . n A study of the cases and the leading treatise on this 
subject reveals that, "There is no necessity for fact finding where 
facts are not in issue and summary judgment presupposes that there 
are no triable issues of material fact." Moore’s Federal Practice 
56.02 /ll/ (2d ed. 1953). This Court squarely subscribed to 
this principle in Simpson Brothers v. District of Columbia, 
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70 S.Ct. 350. See also Dulansky v. lowa-Illinois Gas and Electric 
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V i 

899, 902 (9th Cir. 1945). 

i 

In addition, the Courts decision appears to deviate from 

i 

other decisions in this jurisdiction. In not one of the numerous cases 
in which this Court has upheld the application of laches in suits of 
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this nature does it appear that the district court made "findings as 
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to the particulars upon which the court relied". On the contrary, 
laches has been invoked even in cases in which the decision in the 
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district court was on another ground. Dixon v. American Telephone 
& Telegraph Co .. 159 F.2d 863 (2d Cir. 1947). j 

The facts in the instant case are not in dispute. The 
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Government has never denied either plaintiff’s poverty or the fact 
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that he brought an earlier defective lawsuit. What the Government 
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has asserted is that as a matter of law neither a party’s poverty or 
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the bringing of an ineffective lawsuit can serve as a justification 
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for a two-year delay in bringing a proper action. In thii assertion 
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the Government is directly supported by Baxter v. Pace . 89 U.S. App. 
D.C. 392 , 394-395, 193 F.2d 20 (1950); Grasse v. Snyder. 89 U.S. App. 
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D.C. 352, 353, 192 F r 2d 35 (1951); Leggett v. Standard Oil Co. . 149 
U.S. 287, 294 (1893), and Levis v. Kengla. 8 App. D.C. 230, 239 (1896), 
affirmed on other grounds . 169 U.S. 234. The plaintiff for his part 

has never denied either in his complaint or in the affidavit in support 
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of his cross motion for sumrary judgment that the Government will be 
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prejudiced by an order requiring reinstatement. It is the Government’s 
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position that such prejudice will be presumed in a case of this nature. 


1 / Moreoever, the courts have consistently held that the absence of 
findings of fact even when required is no ground for reversal. Hurwitz 
v. Hurwitz . 78 U.S.App.D.C. 66, 69, 136 F.2d 796 (1943);! Goodacre v. 
Paragopoulos . 72 U.S.App. D.C. 25, 27, 110 F.2d 716 (1940); Rossiter 
v. V ogel . 148 F*2d 292 (2d Cir. 1945). Cf. also, Burman v. Lenkin 
Construction Co.. 80 U.S.App.D.C. 125, 149 F.2d 827 (l945). 
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ancL in this position the Government is directly supported by Arant v. 
Lane, 249 U.S. 367, 372 (1919); Grasse v. Snyder , supra ; and lswell 
v. y orgentha u. 69 U.S. App. D.C. 15, 17, 98 F.2d 296 (1938), _ art. 
denied, 305 U.S. 596. In Arant v. Lane , the Supreme Court said that 
a delay of two years in the effective assertion of a claim for rein¬ 
statement " must necessarily . . . ." In Grasse v. Snyder , the Court 
said "the position in question was one -which obviously required and 
received a replacement. ..." In Caswell v. riorgenthau , the Court 
said "... we must assume that the present employees in the Depart¬ 
ment in question are all who are necessary to do the work. ..." 

(italics added.) 

We believe that the opinion in the instant case establishes 
an unfavorable precedent in summary judgment proceedings and cannot 
but fail to raise serious procedural questions in similar future district 
court cases. The precedents discussed above clearly establish that 
in an appropriate case the defense of laches can be disposed of by 
summary judgment. There can be no doubt but that this case was an 
appropriate one for summary disposition since, as both parties 
agreed in their cross motions for summary judgment, there was no 
genuine issue as to any material fact. If there had been such 
issues with regard to laches, summary judgment would not have been 
appropriate either with or without findings of fact. What remained 
here was a question of law- as to whether the prejudicial delay shown 
by the undisputed facts barred the complaint despite the plaintiff T s 
excuses. In holding in favor of the Government on this issue the 
District Court 


was clearly right. This Court on the record before it can determine 
this same issue without remanding the case for "findings as to the 

i 

particulars upon which the court relied." 

j 

Kierefore, it is respectfully submitted that this motion 

i 

for a rehearing should be granted, the previous judgment and opinion 
of the Court vacated, and judgment entered affirming the judgment of 
the District Court. i 


/s/ OLIVER GASCH _ j. 

OLIVER GASCH, 

United States Attorney. 


/s/ LET TS CARROLL _ 

LEWIS CARROLL, 

Assistant United States Attorney. 


/s/ MILTON EIS5NBSRG _ 

MILTON EISSNBERG, ! 

Assistant United States Attorney. 


CERTIFICATE CF GOOD FAITH 

i 

It is hereby certified that the petition is presented in 


good faith and not for delay. 


/s/ MILTON BISENBERG j _ 

MILTON EISEKBERG, i 

Assistant United States Attorney. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for 

i 

Rehearing has been mailed to attorney for appellant, Robert L. Ackerly 

Esq., Cafritz Building, Washington, D. C., this /^Z' day of June, 1956 

/s/ MILTON EISENBERG, * _ 

MILTON EISENBhRG, j 

Assistant United States Attorney. 



